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STATEMENT OF CASE

This is an action instituted by appellant, J. M.

Janssen, a citizen of Washington, against appellees,

E. R. Shown, Luther McCarthy and E, Shoemaker,

citizens of Oregon, to recover upon an injunction bond

in the sum of $5000.00, executed by X. E. Hall as

principal and appellees as sureties in a former action

brought by Hall against appellant in the Circuit Court

of Wheeler County, Oregon. Appellant has appealed

from a judgment dismissing the action with prejudice

upon granting a motion to dismiss on the ground that

the amended complaint fails to state facts sufficient

to constitute a cause of action.

The allegations of the amended complaint, (Tr. 3)

which are admitted by appellees' motion to dismiss

or demurrer, (Tr. 81) may be summarized as follows:

In November, 1928, appellant and X. E. Hall,

through Mellar and Follette as real estate agents,

agreed upon and made an exchange transaction

whereby appellant conveyed to Hall several ranches

and certain personal property in Washington and

Montana, in consideration of which Hall conveyed to

appellant a ranch in Wheeler County, Oregon, and

considerable personal property, including 360 head of

cattle.



On January 16, 1929, Hall commenced an action at

law against appellant and wife in the Superior Court

of Yakima County, Washington, to recover damages

arising from alleged fraud in said exchange transac-

tion. The defendants therein filed their answer and

cross-complaint denying the allegations of fraud, and

by cross-complaint sued Hall for damages sustained

by reason of alleged fraud on his part in said ex-

change transaction.

Thereafter, on February 15, 1929, subsequent to

the commencement, service and filing of summons

and complaint in the Yakima County action, Hall com-

menced suit in equity in the Circuit Court of Wheeler

County, Oregon, for a rescission of the identical ex-

change transaction by reason of the identical alleged

fraud. At the time of commencement of said action

Hall procured ex parte an injunction order in said

cause restraining and enjoining Janssen and wife

from selling or otherwise disposing of any of the Ore-

gon land and personal property, including said 360

head of cattle.

The Oregon statute (Oregon Code Annotated, 1930,

Vol. 1, Sec. 6-402; Olson's Oregon Laws, Sec. 417)

provides

:

"An injunction may be allowed by the court, or
judge thereof, at any time after the commence-



ment of the suit and before decree. Before allow-

ing the same, the court or judge shall require of

the plaintiff an undertaking, with one or more
sureties, to the effect that he will pay all costs

and disbursements that may be decreed to the de-

fendant, and such damages, not exceeding an
amount therein specified, as he mag sustain by
reason of the injunction if the same be wrongful
or ivithout sufficient cause.''

Pursuant to this statute, at the time of the issuance

of said injunction, the injunction bond herein sued

upon was executed by Hall and appellees. Omitting

the caption, the same reads as follows:

''WHEREAS, the above-named plaintiffs have
commenced a suit in the above-entitled court
against the above-named defendants, and is about
to apply to said court for an injunction in said
action, enjoining and restraining J. M. Janssen
and Johanna H. E. Janssen, from the commission
of the following acts: Selling, disposing of, giv-

ing away, exchanging, encumbering, or in anywise
disposing of any of the real or personal property
received by the said defendants from the plaintiffs

herein, or any of them from the sale of any of

the property received by them, or either of them
from the plaintiffs herein, and from selling, as-

signing, transferring, giving away, depositing as
collateral, or in anywise disposing of or encum-
bering the $3,000.00 note and mortgage received
by them from the plaintiffs, D. D. Hall and Mary
Hall, his wife; and enjoining and restraining the

defendants, W. W. Mellar and John Doe Follette,

from the commission of the following acts : Selling,

assigning, disposing of, depositing as collateral or
in anywise encumbering the four $500.00 notes
and mortgage securing the same received by them



6

or either of them from the plaintiffs, X. E. Hall

and Lizzie Hall, his wife;

"NOW THEREFORE, ice the undersigned, in

consideration of the premises, and of the issuing

of said injunction, do jointly and severally under-

take that plaintiffs above named will pay all costs

and disbursements, and such damages not exceed-

ing the sum of Five Thousand {^bOOO) Dollars as

they may sustain by reason of said injunction, if

the same be wrongful or withmit sufficient cause.

Dated this 14th day of February, A. D., 1929.

"X. E. HALL, (Seal)

"Principal.

"E. R. SHOWN, (Seal)

"LUTHER McCarthy, (Seal)

"E. SHOEMAKER (Seal)

"State of Oregon,

"County of Wheeler,—ss.

"15000

"E. R. Shown, Luther McCarthy and E. Shoe-

maker, being first duly sworn, say, each for him-

self, that I surety in the foregoing undertaking;

that I am neither a counselor or attorney at law,

sheriff clerk of any court, or other office of any

court; and that I am a resident and freeholder

within the State of Oregon, and I am worth Five

Thousand Dollars, over and above all just debts



and legal liabilities and exclusive of property ex-

empt from execution.

"E. R. SHOWN,
"LUTHER McCarthy
"E. SHOEMAKER.

"Subscribed and sworn to before me this 14th

day of February, 1929.

"(Notarial Seal) FRED ANDERSON,
"Notary Public for Oregon.

"My commission expires 4-15-1931."

It is further alleged in the amended complaint,

and it is admitted by the demurrer, that said injunc-

tion order was wrongful and without sufficient cause.

As previously stated, there was another action pre-

viously pending in the Superior Court of Yakima

County, Washington, between the same parties, in-

volving the same cause of action. Moreover, the

prior commencement of the action at law in Yakima

County constituted a conclusive and irrevocable elec-

tion of remedies to affirm the exchange transaction

and recover damages for the alleged fraud, which ef-

fectively precluded the commencement and prosecu-

tion of a subsequent action for the inconsistent relief

of disaffirmance and rescission of the alleged fraudu-

lent exchange transaction. Moreover, Hall had ample

security for damages, if any, sustained by reason of
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said alleged fraud, if any, in that he was the owner

of, and in possession of large and valuable tracts of

real estate and farms in Yakima County, Washing-

ton, and in the State of Montana, which in said ex-

change had been conveyed by the Janssens to the

Halls.

The said injunction prohibiting appellant from sell-

ing said property remained in effect from February

15, 1929, until May 28, 1929, on which date the in-

junction and said Wheeler County action were by the

plaintiffs Hall therein voluntarily dissolved and dis-

missed with prejudice by order of said Circuit Court,

appellant having moved for a dissolution of said in-

junction as wrongful and without sufficient cause.

Said order of dismissal was a final order, no appeal

has been taken, and time for appeal has expired.

There was a very large reduction in the market

value of cattle during said period that the injunction

was in effect. At the time of the issuance of said in-

junction or shortly thereafter, the said 360 head of

cattle and their offspring were ready for marketing,

and all of the hay and feed which appellant had been

able to obtain for them had been consumed. The mar-

ket value of said cattle in the state of Oregon during

a portion of the time that the injunction was in ef-

fect was unusually high, but thereafter said market



value greatly declined during the pendency of said

injunction and prior to its dissolution. Under the cir-

cumstances an efficient and prudent handling of said

stock required that the same should be sold and dis-

posed of during said period and appellant desired to

do so, and otherwise had lawful authority to do so,

but was precluded and prevented against his will from

selling and disposing of said stock by reason of said

wrongful injunction order. Appellant thereby sus-

tained damages by reason of his being prevented from

selling and disposing of said property and particu-

larly the said cattle on account of said injunction or-

der, and by reason of loss of profit because of said

inability to sell same and the diminution of the mar-

ket value thereof, and for injury to his business as a

farmer and stock raiser and on account of costs, ex-

penses and attorneys' fees incurred in obtaining the

dissolution of said injunction, in a sum greatly ex-

ceeding the penalty of said injunction bond, to-wit, in

excess of the sum of $5000.00, for which recovery is

prayed upon the bond against appellees.

The foregoing briefly summarizes the principal al-

legations of our amended complaint upon which ap-

pellant's cause of action is predicated. (Tr. 3-17).

The same admittedly states a valid cause of action.

While w^e do not believe the same has any material
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bearing upon the case, we were also required to al-

lege, pursuant to motion of appellees to make our

original complaint m.ore definite and certain, and

order of the court granting said motion, the facts

relative to a certain so-called stipulation, which con-

stitutes the basis of appellees' contention that the

amended complaint fails to state facts sufficient to

constitute a cause of action, and which are as follows

:

On the date of the dismissal of the Wheeler County

action. May 28, 1929, the plaintiff and defendant in

said action executed a stipulation, (Tr. 25), provid-

ing that the Yakima County action shall be set for

trial on a certain date, that the Wheeler County

action and a certain contempt proceeding shall each

be dismissed, and that the Janssens shall cause to be

deeded to the Guaranty Trust Company of Yakima,

Washington, as trustee, the Wheeler County land, and

the Halls shall cause to be deeded to said trustee the

Yakima County land, consisting of two ranches, and

that said trustee shall hold title to said property for

the sole purpose of securing any judgment that might

be rendered in the Yakima County action, and provid-

ing for the operation of the respective properties and

the payment of expenses and charges with reference

thereto, etc. The stipulation at its close, however,

contain, the very important paragraph 14, hereinafter
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quoted. The amended complaint (Tr. 8-13) further

states

:

''That said stipulation hereinabove referred to

was never filed in the Circuit Court of the State of

Oregon for Wheeler County, or in the office of

the Clerk of said court, or anj^vhere within the

State of Oregon. That Paragraph 14 of said stip-

ulation expressly provides as follows:

"14.

"It is covenanted by and between the parties

hereto that as a condition precedent to this stipu-

lation having any effect whatsoever , that the con-

veyances to the trustee herein provided for shall

first be duly executed and delivered to the trustee,

and all suits and actions involved in this agree-

ment shall remain in statu quo until such convey-

ances have been executed and delivered, save and
except, that the contempt proceeding pending in

Wheeler County, Oregon, being entitled State of

Oregon ex rel, X. E. Hall, et al, vs. J. N. Janssen
shall be continued subject to being re-noted. It

is further stipulated that the setting of the Yak-
ima County damage case for the 5th of June, 1929,

shall be vacated.'

"That the plaintiff herein, J. M. Janssen and
Johanna H. E. Janssen, his wife, executed a deed

of conveyance as provided in Paragraph 4 of said

stipulation and said deed of conveyance was de-

livered to the attorney for said Hall and said at-

torney caused the same to be recorded in Wheeler
County. Oregon, but said X. E. Hall and Lizzie

Hall, his wife, wholly failed to perform or com-
ply with the teniis and provisions of Paragraph 5

of said stipulation.
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'That although the said plaintiffs therein dis-

missed with prejudice the said cause pending in

the Circuit Court of Wheeler County, Oregon, re-

ferred to in Paragraph 2 of said stipulation,

nevertheless the plaintiffs therein wholly failed to

execute and deliver to the said trustee therein
referred to, Guaranty Trust Company of Yakima,
Washington, the conveyance of property referred
to in said stipulation or any conveyances or in-

struments whatsoever. That by reason thereof
the express condition precedent to said stipulation

having any effect whatsoever was never per-

formed and the said stipulation never at any time
took effect or had any effect whatsoever, but the
said stipulation at all times was and now is null

and void and not binding upon any person whom-
soever. That the said trust therein referred to

was never at any time accepted or exercised by
the said Guaranty Trust Company named therein

as trustee and that the said Guaranty Trust Com-
pany had no knowledge thereof whatsoever until

several months subsequent thereto, and that the
said Guaranty Trust Company, when notified

thereof expressly repudiated the same and de-

clined and refused to act as trustee thereunder.

"That on or about the 1st day of August, 1929,

by reason of said failure of said plaintiffs therein

to execute and deliver conveyances to the said

trustee as provided in said stipulation, said J. M.
Janssen, the plaintiff herein, caused the Guar-
anty Trust Company, a corporation, to be made an
additional party in said cause hereinabove re-

ferred to pending in the Superior Court of the

State of Washington, in and for Yakima County,
and, pursuant to a petition therefor, duly made
and filed in said court and cause by said J. M.
Janssen and Johanna H. E. Janssen, husband
and wife, caused an order to show cause to be

issued and entered by the said court ordering and
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requiring said X. E. Hall and Lizzie Hall, husband
and wife, and the Guaranty Trust Company, a
corporation, and each of them, to appear in said

court on August 7, 1929, and then and there show
cause if any there be why that certain deed of

conveyance covering certain property therein

described, situated in Wheeler County, State of

Oregon, dated and recorded May 28, 1929, from
J. M. Janssen and Johanna H. E. Janssen, his

wife, as grantors, and to Guaranty Trust Com-
pany, a corporation, as grantee and trustee, should

not be cancelled, set aside and held for naught,

and the said Guaranty Trust Company, a corpora-

tion, be ordered and required to make, execute and
acknowledge and deliver a quitclaim deed, rede-

livering said property to J. M. Janssen and Jo-

hanna H. E. Jansseen. That the said Guaranty
Trust Company, a corporation, in response to said

order to show cause, duly served and filed in said

court its answer to said order to show cause and
said petition therefor, and that the material por-

tion of said answer reads as follows:

" 'That this answering defendant has no knowl-
edge with reference to the facts set forth in said

petition, and hereby disclaims any and all right,

title or interest in and to said property described
in said petition and in said quitclaim deed and
hereby offers to execute a deed transferring said
property back to the said Janssen if authorized or
directed so to do by the court.

" That this answering defendant had no knowl-
edge of the making of the stipulation set forth in

said petition nor of the deed conveying the pro-

perty to it, and makes no claim to said property,
has not at any time accepted, and does not accept.
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the tiTist therein set foith, and hereby tenders

into coiut a quitclaim deed to said property, same
to be delivered or not delivered as to the court

may seem meet and just in the premises.

" 'WHEREFORE, this answering defendant
prays that it be relieved of any and ail liability

imder and by virtue of said stipulation and said

deed, and that it make such diposition of the deed
hereby tendered into court as to it seems fit.'

"That said hearing was thereafter duly con-

tinued by agreement of all parties and came on for

hearing on or about the 14th day of August, 1929,
and that said parties Hall and parties Janssen
were present in person and by their respective

counsel, and the said Court considered the affi-

davits filed and heard oral testimony submitted by
both parties and heard the arguments of counsel
and considered wi-itten briefs tliereafter submitted
by respective cotmsel for said parties, and after

taking said matter imder advisement, the said

Supenor Court of Yakima County, Washington,
by the Honorable Dolph Barnett, Judge of said

Coui't, on December 5, 1929, rendered its written
opinion therein, the material portion of which pro-
\'ides as follows:

" 'The court is of the opinion that in \iew of

the fact that plaintiff did not comply with the

stipulation until after the revocation thereof by
the defendant, the same should be set aside.'

"That, piu'suant to said written decision and
thereafter on the 14th day of December, 1929, the

said Court caused to be entered in said cause in

Yakima County, Washington, an order setting

aside stipulation and ordering redelivery of deed,
and that a full, tme and correct copy of said
order is annexed, marked Exhibit 'D' and bv this
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reference is incorporated herein and made a part

hereof as fully as though set forth at length here-

in. That the said order is a final order and that no

appeal has ever been taken therefrom by any
party in any court and the time for appeal there-

from has expired, and that said order is res ad-

judicata upon all parties in said cause and in this

cause as to the invalidity of said proposed stipula-

tion."

The order of the Yakima Superior Court, (Tr. BO-

SS) omitting the caption, reads as follows:

"ORDER SETTING ASIDE STIPULATION AND
ORDERING REDELIVERY OF DEED

"This cause came on regularly to be heard be-

fore the court upon the petition of the defendants
J. M. Janssen and Johanna H. E. Janssen, his

wife, for an order making the Guaranty Trust
Company, a corporation, a party to this proceed-
ings, and for an order requiring plaintiffs and
said defendant Guaranty Trust Company, a cor-

poration, to show cause, if any they had, why the

stipulation entered into herein betvreen the said

Janssen and said Hall on the 28th day of May,
1929, should not be set aside, and the Guaranty
Trust Company instructed to reconvey certain de-

scribed property to the defendants Janssen which
the said Janssen had deeded to said Guaranty
Trust Company in compliance with said stipula-

tion.

"Said cause came on to be heard before the
court on the 7th day of August, 1929, at which
time same was continued until the 14th day of

August, 1929, and thereafter came on to be heard
upon affidavits filed herein and upon testimony
adduced in open court and upon adrnissions made
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by the parties hereto in open court; plaintiff ap-

pearing at said hearing in person and by H. J.

Snively his attorney of record; the defendants J.

M. Janssen and Johanna H. E. Janssen, appear-
ing by their attorneys of record Joseph C. Cheney
and Elwood Hutcheson; and the Guaranty Trust
Company, a corporation, having filed an answer
herein wherein they disclaimed all interest in the

premises, and further alleged that they did not

accept the trust set forth in the stipulation, and
at no time accepted the transfer of said property,

and at the time of filing said answ^er filed with
the clerk of this court a quit-claim deed to said

property, naming the defendants herein as

grantees; and the matter having been submitted
to the court upon evidence oral, documentary, and
by affidavits, and the court having heard the oral

arguments of counsel and having taken same un-
der advisement, and the parties having thereafter

filed written briefs herein and the court having
duly considered same, now, being fully advised in

the premises, it is hereby

''ORDERED, ADJUDGED AND DECREED:
That the stipulation on file herein and referred to

in the petition of said defendants dated the 28th
day in May, 1929, be, and the same is, hereby set

aside and held for naught.

"IT IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the Guaranty Trust Com-
pany, a corporation, be, and it is hereby ordered
to convey said property described in said petition

and in said stipulation to the defendants herein,

and the clerk of this court is hereby ordered and
directed to deliver to said defendants, or to their

attorneys of record, the quit-claim deed deposited
with him by said Guaranty Trust Company, a cor-

poration, forthwith.
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''It IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the deed executed by the

defendants Janssen on the 28th day of May, 1929,

conveying the property described in said stipula-

tion and in the petition above referred to, be, and
the same is, hereby set aside, cancelled and held

for naught.

''Done in open court this 14th day of December,

1929
"DOLPH BARNETT,

"Judge."

SPECIFICATION OF ERRORS

1. The District Court erred in granting the de-

fendants' motion to dismiss the amended complaint

herein.

2. The District Court erred in holding that the

amended complaint fails to state facts sufficient to

constitute a cause of action against the defendants.

3. The District Court erred in dismissing the

above entitled cause and in making and entering

judgment of dismissal herein.

ARGUMENT

The sole contention of appellees in support of their

motion to dismiss is that appellant has no cause of

action by reason of the execution of said stipulation

and the fact that the Wheeler County action never

went to trial. It is our contention that upon the facts



18

stated in the amended complaint and uncontroverted

by appellees, we have an absolute right of recovery

in this action.

In considering this matter the court must bear in

mind the nature of the action. This is an action to

recover upon an injunction bond—which is nothing

more nor less than a written contract executed by the

defendants pursuant to the statute. The liability of

the defendants is to be determined wholly upon the

terms and conditions of the contract which they

signed.

The bond or undertaking is a contract executed by

the defendants herein which, after reciting the com-

mencement of the injunction suit and the application

for an injunction therein, provides:

"Now, therefore, we the undersigned, in con-

sideration of the premises and of the issuing of

said injunction, do jointly and severally undertake
that plaintiffs above named will pay all costs and
disbursements, and such damages, not exceeding
the sum of Five Thousand ($5000.00) Dollars, as

they may sustain by reason of said Injunction, if

the same he ivrongful or without sufficient cause.'*

Since the amended complaint alleges the execution

of this contract by the defendants and alleges that

the injunction was wrongful and without sufficient

cause, it necessarily follows that the obligation of the

defendants has become absolute, and their liability to



19

the i^laintiff upon the facts alleged cannot be ques-

tioned. In other words, the occurrence of the condition

of the undertaking having been pleaded, the bond be-

comes in effect an absolute promissory note for the

payment of the damages sustained not exceeding

$5000.00.

It cannot be said under the allegations of the

amended complaint that the Wheeler County action

was dismissed by reason of a valid stipulation in the

nature of a compromise and settlement agreement in

that action; as it appears from the amended com-

plaint that the stipulation w^as never filed in that

action or court, and that the express condition pre-

cedent to the taking effect of the stipulation was

never performed by Hall. The stimulation never took

effect and was never a valid or binding obligation

upon anyone. /Uiyvj*^ (-<r^. 4.^-jfex«^ f^J z?fi^ i 7i

On the contrary, the stipulation expressly provided

that all suits and actions shall remain in statu quo

until the execution and delivery to the trustee, who

never was notified of, or accepted the trust, of con-

veyances which were never executed and delivered.

Therefore it was not a dismissal pursuant to stipula-

tion.

Moreover, that has been expressly adjudicated by

the Superior Court of Yakima County, and that ad-
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judication not having been appealed from, is conclu-

sive and binding upon all parties and is res adjudi-

cata. It is our understanding that the full faith and

credit clause is still a part of the Constitution, and

that the same applies to decisions and orders of the

courts of the State of Washington the same as it does

to those of all other sister states. For these reasons,

expressly alleged in the amended complaint and thus

far uncontroverted, the stipulation must be entirely

disregarded in the consideration of this case.

Defendants are, therefore, forced to rely upon the

bare fact shown in the amended complaint, that coun-

sel for defendants in the Wheeler County action

O.K.ed the order of dismissal. This, however, we

submit is wholly insufficient to constitute any defense

to this action. The defendants therein having moved

to dismiss the Wheeler County action on the grounds

that the same was barred by the election of remedies

and the pendency of the former action in Yakima

County, Washington, plaintiffs therein, on the date

set for the hearing of said motion, confessed that the

motion to dismiss was well taken and the plaintiffs

therein voluntarily dismissed their action with

prejudice. It seems to us that it would render legal

proceedings a farce if defendants, having moved for

dismissal and plaintiffs having confessed the motion

and voluntarily moved to dismiss their action, if, in
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order to preserve their right of action upon the in-

junction bond, it be held that it then becomes neces-

sary for the defendants in such action to withdraw

their motion to dismiss and object to, contest and op-

pose the entry of exactly the order of dismissal in

their favor which they were at all times themselves

asking the court to enter. It seems to us absurd to

contend that defendants in an injunction suit, in

order to recover damages which, without any fault

on their part, they had been compelled to sustain,

must attempt to blow hot and cold at the same time,

and in one breath attempt to dismiss the injunction

suit brought against them, and yet, at the same time

strenuously resist the dismissal of such suit if the

plaintiffs recognize the merit of their motion and

themselves move to dismiss. Such a proposition finds

no support either in reason, logic or principle, nor, as

we understand them, is it supported by the authori-

ties. Of course, we O.K.ed the judgment of dismissal

because that was exactly what we were at all times

ourselves asking the court to enter. We filed a sworn

answ^er in the Wheeler County action praying that

the action be dismissed. We at all times contended

that it was what should be done. Most certainly the

fact that the plaintiffs therein finally agreed with us

would not cause us to change our opinion or desires,

would not cause us to cease to ask for dismissal of
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the action, and would not preclude us from O.K.ing

the order which gave us exactly the relief for which

we had always prayed.

Appellees contend that there is no liability under

the bond until and unless the court in the injunction

suit determines that the injunction was issued wrong-

fully or without sufficient cause. The conclusive

answer to this, hovvever, is that that is not the

language of the statute or the bond. The bond and

statute each say: 'If the same be wrongful or with-

out sufficient cause." The bond does not say, as the

bonds .did provide in practically every case relied upon

by appellees, ''if it shall finally be determined by the

court that the same be wrongful or without sufficient

cause," or words to similar effect.

Of course, if there were fraudulent collusion or bad

faith between the plaintiffs and the defendants in the

injunction suit, a different question might be pre-

sented. Any such contention is fully available to these

defendants by way of affirmative defense in their

answer.

It may be true that if there were a trial and final

adjudication by the court in the injunction suit, the

same would be conclusive and unrebuttable as show-

ing that the injunction was wrongful and without

sufficient cause. However, under the language of this
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bond there is no necessity for any such adjudication

in the former action. This construction is fair, rea-

sonable and logical, and is in no way prejudicial to

the rights or interests of the sureties. Under appel-

lees' theory, the question would be adjudicated in a

case in which the sureties are not parties and have no

right to be heard, and in which there would be no

burden of proof upon the obligees in the bond. Under

our theory, which we believe unquestionably correct,

the sureties are parties to the action, have every

right in the world to set up any defense there may be

to their asserted liability upon the bond, and the bur-

den of pleading and proving that the injunction was

wrongful and without sufficient cause rests squarely

upon us in the present action. But the sureties are

in no way prejudiced and have a full opportunity to

be heard in an action in which they are parties and in

which the burden of proof rests upon us.

There is no sound reason, logic or principle which

requires that the court shall have judicially deter-

mined this question in the fonner action. The

former action was dismissed; it is no longer pending;

and the plaintiffs therein failed to prevail. This is

fully sufficient and we have a right to maintain the

present action by pleading and proving that the in-

junction was wrongful and without sufficient cause,

as stated in the condition of this bond by the contract
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which they signed, but they can no more now attempt

to change that contract than can we. The contract

was made by the parties and cannot now be rewritten

by the court.

If appellees' contention w^ere correct, a party could

obtain an injunction, cause heavy damages to be sus-

tained by the defendants, and then dismiss the action

;

and, there being no adjudication by the court in that

action, it might be contended under appellees' theory

that there was no liability under the bond. That is

precisely the situation presented here; but appellees'

contention is unsound and cannot rightly prevail.

APPELLEES' AUTHORITIES

The case principally relied upon by appellees, and

the main support for the text book quotations relied

upon, is Columbus, etc. Railway Co. v. Burke (Ohio)

43 N. E. 282, 32 L. R. A. 329. That was a three to two

decision by a divided court, decided in 1896 prior to

the United States Supreme Court decision hereinafter

referred to, and the majority decision is based upon

the language of the bond, which is diametrically op-

posite to the language of the bond in the instant

action. The condition of the bond in the Columbus

case was for the payment of "all damages which they,

the said defendants, may sustain by reason of the

issuing of said injunction if it should be finally
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decided that the said injunction ought not to be

granted."

Obviously there was no liability within this con-

dition of the bond until there was a final adjudication

by the court in the injunction suit that the injunction

ought not to have been granted. This being the

express condition of the bond, the majority of the

judges held that a voluntary, amicable settlement

agreement submitting the injunction suit to three

arbitrators whose decision was final, was not a final

decision of the court that the injunction ought not to

have been granted. That this is the basis of the

decision of the majority is shown by the following

language

:

*'As observed by counsel, this is conceded by the

form of the present action. It is on the bond and
the contention of the plaintiffs is, that the terms
of the bond have been complied with. No action
can be maintained on the bond without a decision
that the injunction ought not to have been granted.
And this presents the question whether the award
of the arbitrators is the decision required by the
terms of the bond, in an action on it for damages.
We think it is not. The decision contemplated by
the bond, without doubt, had reference to a de-
cision by the court on the merits of the case,
in which the action was pending. . . . The under-
taking provides for the payment of damages in
the event, only that the court shall finally decide
that the plaintiff was not entitled to ' the in-

junction. There has been no breach of the condi-
tion in this respect, and no final determination
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which warrants a reference to compute the

amount of damage."

The court then concluded

:

''These cases, and many similar ones, all

illustrate the principle heretofore stated, that no
recovery can be had on a bond or undertaking, ex-

cerpt in strict accordance with its terms — there

must be a showing that it has been determined by
the court that the injunction should not have been
granted."

It will thus be seen that the majority decision in

the Columbus case is predicated directly upon the

language of the bond in that case. There is no such

condition of the bond here. In fact, applying the rule

recognized in the Columbus case that the liability of

the surety is determined by the language of the bond

it must necessarily be held in this case that the sure-

ties are liable if we allege and prove that the in-

junction was wrongful or without sufficient cause.

Moreover, in the Columbus case it was alleged in the

answer, and admitted in the reply that the dismissal

of the injunction suit was by mutual amicable agree-

ment and that the court took no judicial action in the

dissolution of the injunction. There was thus prac-

tically an express admission that the condition of the

bond had not been performed.

We believe, however, that even under the circum-

stances in the Columbus case the dissenting opinion
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of Judges Burkett and Shauck is more sound than the

opinion of the three other judges. These judges said:

"By the dismissal, the plaintiff conceded that he
has no cause of action against the defendant, and
where there is no cause of action there can be no
cause for an injunction. The defendant, by con-

senting, agrees with the plaintiff that there is no
cause of action or cause for injunction in favor
of the plaintiff against the defendant. The legal

effect of such dismissal is therefore the equivalent

of a determination by the court, upon the confes-

sion of the parties, that there existed no cause of

action and that the injunction ought not to have
been granted. . . . When a defendant is clamor-
ing for the dissolution of an injunction against
him, and the plaintiff seeing defeat staring him
in the face, dismisses his action, it cannot in legal

reason be said that such dismissal is consented to

by defendant, in the sense that it is by mutual
agreement of the parties. Such a dismissal, in-

stead of being by consent of parties is obtained by
the force and vigor of defendant's motion, and the

concession of the plaintiff that he has no cause of
action. If it were otherwise, the defendant in-

stead of clamoring for the dissolution of the
injunction, would be compelled to withdraw his

motion the moment that the plaintiff should pro-
pose to dismiss his case. The motion being
withdrawn, the plaintiff might well refuse to

dismiss. The motion being renewed, the proposal
to dismiss would be renewed, and thus there
would be a see sawing back and forth, ad
nauseam . . .

"That the dismissal in question could not be
made by plaintiff without the permission of the
court seems to be conceded by the opinion of the
majority when in speaking of the dismissal it

is said : *In such case the defendant has an oppor-
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tunity to insist that before the dismissal is had
the court determine whether the injunction ought
to have been granted, so that an action may be

prosecuted on the bond.' This may be true in

theory, but in real practice, while a defendant
might insist upon such a course no court would
stop to hear evidence for a day, an hour, or even

a minute, in order to determine such question,

upon or after a dismissal of action by the plaintiff.

The court would say in short order, that it v/ould

refuse to hear evidence or consider the question,

but along with the dismissal by the plaintiff would
dissolve the injunction, and that would show that

it ought not to have been granted. It is safe to

say that this is the universal course pursued by
courts in such cases. The dissolution of the in-

junction in the judgment entry is all that has
heretofore been required, and this is always taken
as conclusive of the question that the injunction

ought not to have been granted."

In Freifield v. Sire, 89 N. Y. S. 260, the decision

was based upon the following provision of the bond:

"Plaintiffs will pay the defendants so enjoined,

such damages not exceeding the before mentioned
sum, as he may sustain by reason of the injunc-

tion, if the court finally decides that the plaintiffs

are not entitled thereto."

The other authorities relied upon by appellees are

merely based upon the foregoing cases and involve

similar situations.

The distinction is pointed out as follows in High on

Injunctions, (4th Ed.) Vol. 2, page 1594, Sec. 1649:



29

'The general rule is that upon the dissolution

of an injunction and the failure on the part of the

obligtors to comply with the conditions of the

bond, a right of action at once accrues. Nor is it

necessary that the obligee should first sue out an
execution upon the decree dissolving the injunc-

tion, before instituting proceedings at law for

recovery upon the bond, but he may proceed im-
mediately upon the dissolution. But if the bond
is conditioned for the payment of such damages
as may be sustained if the court shall finally

decide that plaintiffs ivere not entitled to the

injunction, no right of action accrues until the

final determination of the suit and the statute of

limitations does not begin to run upon the bond
until that time."

It will thus be seen that the authorities relied upon

by appellees are clearly distinguishable and fail to

furnish any support to their position under the facts

pleaded in the amended complaint herein.

APPELLANT'S AUTHORITIES

The decision of the United States Supreme Court

in Tullock v. Mulvane, 184 U. S. 497, 22 Sup. Ct. 372,

46 L. Ed. 657, is conclusive in support of our conten-

tion in this case. It there appeared than an in-

junction suit was brought in the Federal Court of

Kansas and during the pendency thereof the parties

entered into a stipulation which was duly filed in

that cause, that the bill of complaint should be dis-

missed as to all of the defendants but one, and that

the injunction and specific performance phase of the
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case should be withdrawn and dismissed. An order

of court was entered pursuant to this stipulation. An

action was thereafter brought in the state court of

Kansas to recover upon the injunction bond. It was

held by the Supreme Court of Kansas in Tullock v.

Mulvane, 60 Pac. 749, that the action upon the bond

could be maintained. The injunction bond in that

case went much further than the bond in this case,

and, like the bond in the cases relied upon by appellees,

was conditioned for the payment of damages, 'if it be

finally decided that the injunction ought not to have

been granted." In affirming the decision of the

Supreme Court of Kansas upon this question, Mr.

Justice White, speaking for the Suprem^e Court of the

United States, said:

'The assignments of error, though fourteen in

number, are reducible to three propositions.

"A contention that as the bond provided for a
liability only in case it was finally decided that

the injunction was wrongfully granted, no recov-

ery could be had upon the bond, because the stipu-

lation between the complainants and certain of

the defendants had the effect of rendering it im-
possible to have a final determination in the courts

of the United States whether the injunction ought
originally to have been granted

"Previous to the bringing of the suit in the state

court upon the bond, by stipulation filed in the

equity cause in the United States court, upon
which an order of the court was entered, the bill
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of complaint had been dismissed as to all the

defendants but Mulvane, and it was expressly

agreed that all demand for relief by way of

specific performance should be withdrawn. We
think that the circuit court of appeals correctly

decided that the necessary effect of this agreement
ivas to withdraiv from the case all controversy on
the subject of the infunction. As by the stipula-

tion Mulvane had not waived any rights of action

by reason of damages caused by the injunction, if

any, but, on the contrary, his rights, were ex-

pressly saved, and as the stipulation w^as made the

basis of an order of the court which had the

necessary effect to dismiss from the cause all the

grounds upon w^hich alone the rightfulness of the
injunction could have been asserted, we think
there was a final decision, within the import of

the condition of the bond that the injunction ought
not to have been granted. As respects the argument
that, by reason of the execution of the stipulation,

the sureties upon the infunction bond were abso-
lutely discharged, because thereby a final deter-

mination of the rightfidness of the alloivance of
the injunction ivas prevented, lue think it obvious
that the sureties ivhen executing the bond did so

subject to the right of the complainants in good
faith to dis77iiss their bill, or to make a stipulation
such as that we have referred to, which was in

effect, equivalent of the dismissal of the bill in so

far as all equitable relief ivas concerned."

It will be seen that the facts in the Tullock case

were much more favorable to the sureties of the bond

than in the present case. We submit that this de-

cision is absolutely decisive and necessitates a reversal

of the dismissal in the instant case. As said by the

Supreme Court, it is ''obvious" that the sureties when
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executing this bond did so subject to the right of Hall

in good faith to dismiss his bill or to make a stipula-

tion relative thereto.

In the Kansas decision in Tullock v. Mulvane, 60

Pac. 749, the court said:

'^The effect of the voluntary dismissal was to

abandon the claim for an injunction, and to ripen

the hitherto contingent liability upon the in-

junction bond into one of absolute character . . .

There was no apoeal from the order dismissinar

the injunction feature of the bill, and nothing in

the controversy Vv^hich was retained before the

court which had the effect to suspend liability

upon the injunction bond. There is nothing in the

case of Brown v. Smelting Co., 32 Kan. 528, 4 Pac.
1013, which militates against this viev/. In that

case it was held that, 'in a suit brought for a
perpetual injunction, a right of action does not
accrue on an undertaking given on the issue of a
temporary injunction or restraining order until a
final judgment in the suit in which it was issued
is rendered, and a suit commenced on such under-
taking, before such entry of judgment is prema-
turely brought, and cannot be maintained.' The
sole purpose of the suit in that case was to obtain
a perpetual injunction. The injunction asked for
v/as not auxiliary to some other relief prayed for.

It was therefore rightly held that a suit upon the

injunction bond would not lie merely because the
temporary order had been vacated, because upon
the final hearing a perpetual injunction might
have been allowed notwithstanding the vacation
of the temporary order. The injunction bond, in

that as in all other cases, was conditioned for the
payment of damages, "If it be finally decided that
the injunction ought not to have been granted,'
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and until final hearing it could not have been
finally so decided. But in a proper sense it had
been finally decided that the injunction order in

the case of Wescott v. Mulvane ought not to have
been granted. The case is within the principle

of Mitchell v. Sullivan, 30 Kan. 321, 1 Pac. 518.

In that case it wsls ruled: 'Where a plaintiff, on
commencing a suit and obtaining a temporally

injunction, gives an undertaking to secure to the

party injured the damages he may sustain if it

be finally decided that the injunction ought not to

have been granted, and subsequently appears in

court and dismisses the action without prejudice

to a future action, and the court enters judgment
dismissing the action, such judgment is equivalent

to a final decision by the court that the plaintiff

was not entitled to the temporary order of in-

junction, and after the judgment an action lies

upon the injunction undertaking.'

"It is next contended that the contingency speci-

fied in the injunction bond, upon the occurrence

of which the liability of the sureties depended,
never happened. The argument in support of

this contention is that it never was finally decided
that the injunction ought not to have been granted,
but that without avvaiting a decision upon the

question the bill for injunction w^as voluntarily

dismissed. There are two sufficient answ^ers to

this claim: First, a party cannot wrongfully sue
out an injunction against his adversary, and
escape liability for the damages which conse-

quently follov/, by voluntarily dismissing his

action in anticipation of an adverse decision. In
such case the order of dismissal made upon the

complainant's application is an adjudication that

the injunction ought not to have Ijeen granted.
This point is expressly decided in Mitchell v.

Sullivan, supra."
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The decision of the Supreme Court of Illinois in

Keith V. Henkleman, 50 N. E. 692, is likewise con-

clusive. The court there said

:

"It is further claimed on behalf of the appel-

lants that damages could not be assessed upon the

bond, because the suit in which the bond was
given had not been finally determined on its

merits when this bill was filed, and because this

injunction was dissolved by motion on the face of

the bill. This contention is v/ithout force. By the

terms of the bond the appellants agreed to pay
such damages as were occasioned by the tvrongful
issuing of the injunction, and also such damages
as might be awarded the complainants in case the

injunction shoidd be dissolved. It is not denied
that the injunction ivas dissolved prior to the

filing of this bill, and it also clearly appears that

the injmiction teas wrongfully issued. It makes
no difference that the decree dismissing the bill on
its merits was not entered until after the present
bill was filed. The conditions of the bond do not
require that the damages should be assessed in

the chancery suit, or before suit is brought on the

bond. It is sufficient that the damages are
assessed in the suit on the bond itself. . . .

Damages are recoverable on an injunction bond
whenever the injunction has been vacated, either

wholly or in part, and any order of court relieving

any part of the subject-matter of the injunction
from the operation of the injunction is, as to such
part, a dissolution of the injunction. Brakenbush
V. Dorsett, 138 111. 167, 27 N. E. 934. The
question when and how damages are assessed
against the complainant in a chancery suit is not
important here, because this is really a suit on the

bond, although the assessment of damages was
made in equity; and the only qitestion is vohether
there has been a breach of the conditions of the
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bond. Kohlsaat v. Crate, 144 111. 14, 32 N. E.

481. . . .

''It appears that on April 3, 1891, the appellees

entered into a stipulation with the principal

obligor, Peterson, to which the sureties Keith and
Stanton, were not parties, by the terms of which
stipulation the sheriff was to keep the money due
on the executions until the motion for a receiver

was determined. This motion w^as made about
March 29, 1891. It is claimed by c-ounsel for
appellants that this stipulation in some way
changed the liability of the principal obligor,

Peterson, and therefore discharged the sureties.

This contention also is without force. The stipu-

lation rejerred to did not change the contract
evidenced by the bond, nor was the liability of the

principal obligor in the bond for the damages
occasioned by the injunction varied in any respect.

His liability remained exactly as it luas before
the stipidation wa^ made.^^

In Brackenbush v. Dorsett, (111.) 27 N. E. 934,

therein referred to, the court said

:

"The question for our consideration is, did this

order thus entered pursuant to the stipidation of
the parties to the injunction suit, and without the

knowledge or consent of the sureties on the

injunction bond, assume to materially change the

contract of such sureties and enlarge their lia-

bility? We think it is plain that the order did not
have that effect. The latter part of the order has
nothing w^hatever to do with the injunction, and
hence with the undertaking of the sureties. It

relates wholly to w^hat appellee Daniel H. Dorsett
is allow^ed to do, and the manner in which he shall

do it; and the former part, w-hich alone relates to

the injunction, and hence to that wiiich affects the
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liability of the sureties, is in effect but a dissolu-

tion in part of the injunction. By the original

injunction appellee Daniel H. Dorsett was pre-

vented from making or procuring to be made,
any transfer or assignment of property, patents,

contrasts, or business. By the order pursuant to

the stipulation he is only thus prevented when it

is not 'to carry out any contracts now in existence

for the manufacturing and laying of conduits and
to close any negotiations now pending for the

purpose of issuing licenses to parties in cities for

the right to use said conduit under said patents,

and to receive moneys and stock on said contracts.'

As to a part of the subject of liability the sureties

are thereafter released, because it is taken out of

the injunction, and as to the residue they remain
liable precisely as they were before Noth-
ing in the bond or the order of the court made
when it was executed, or in the statute relating to

the subject, requires that there shall be but one
order of dissolution embracing the entire subject-

matter of the injunction to fix the liability of the

sureties; and it can need no argument to prove
that any order of court relieving any part of the

subject-matter of the injunction from the opera-
tion of the injunction is, as to such part, a dissolu-

tion of the injunction. No reason can therefore
be assigned why an injunction may not be dis-

solved by a series of orders,—one dissolving as to

one part today, another dissolving as to another
part tomorrow, and so on. And so long as the

liability of the sureties is not made different or
more onerous thereby than it would have been by
a single dissolution embracing the entire subject-

matter of the injunction they can have naught to

complain of."

In Patterson v. Rinard, 81 111. App. 80, the parties

entered into a stipulation and settlement agreement in
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an injunction suit. In an action to recover upon the

injunction bond that was contended by the sureties to

be a defense. In holding that this was not a defense,

the court said:

'The settlement of the case on March 17, 1896,
as shown by the stipulation in evidence, in no way
affected the right of obligees in the bojid to re-
coyer damages for the wrongful suing out of the
injunction. These damages accrued to them when
the injunction was dissolved on their motion,
September 21, 1895. The stipulation shows that
amount of these damages was not settled but left
to be determined by the court if the parties could
not agree upon the amount. Not agreeing they
were assessed by the court as damages are
assessed in like cases. There was nothing in the
settlement of the case then, that would release the
surety on the bond. A complainant may even
dismiss his bill, ivhere there is no fraud, and its
dismissal will not release the surety on the hv-
junction bond, although done by agreement with
the defendant in the bill. Boynton v. Phelns 52
111. 210."

^ '

In Boynton v. Phelps, 52 111. 210, the court said:

^
"Appellant, by his undertaking as suretv, put

himself in the power of his principal, so far as the
prosecution of the bill was concerned. He knew
perfectly well that the complainant had power, at
any time, in his discretion, to dismiss his bill. He
knew the court could dismiss it for reasons sho\\Ti,
and he took these risks.

"This court said in this case, 'no matter from
what motive the complainant in the injunction
suit may have dismissed it, so as it vs^as not
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brought about by improper inducements by the

defendants in that suit, the sureties could have no
cause to complain. The sureties took the risk that
the complainant had good cause for the injunction,

and that he would conduct it in good faith, but did

not undertake that the other parties would not
corrupt and bribe him to dismiss a good cause of

complaint; 22 111. 527.

"These are the views this court now entertains

upon this point. In the absence of proof of

fraudulent combination and conspiracy of Whit-
ney, the principal, and the defendants in the bill,

or any of them, the stipulation to dismiss the bill

on the condition no damages should be allowed,

worked no injury to appellant. It did not, in any
respect in which we can see, extend his liability,

it did not increase his risk, it did not put him in

a worse condition, or impair any ultimate lia-

bility over to him of the principal, and tended, in

no degree, to the injury of the surety."

In Rowland v. Kellogg Power Company, 233 Pac.

869, 873, the Supreme Court of Idaho said:

"The liability of a surety upon a bond condi-

tioned upon the issuance of a temporary restrain-

ing order or upon an injunction pendente lite is

measured by the terms of the contract contained
in the instrument, and it would seem that the

court was without authority to modify or change
the terms and conditions stipulated in the bond."

In Bush V. Kirkbride, (Ala.) 30 So. 780, the court

said

:

"The fees of counsel for investigation of

respondents' status and rights with reference to

the injunction and for his advice thereon, and for
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services rendered in any proceeding or effort the

purpose of which, and the effect of which if

successful, is to lift the restraint of the writ,

whether this be sought to be done through a

motion to dissolve the injunction, or a motion to

discharge it, or through a motion to dismiss the

bill fo]' want of equity, or a dismissal of it on
pleadings and proof at the hearing, where, as in

the case at bar, injunctive relief is the sole pur-

pose and prayer of the bill, constitute dam-
ages sustained by the suing out of the in-

junction, and are recoverable as such by suit on
the bond ivhen the injunction has, in point of fact,

been in any ivay or for any cause dissolved; and
this upon the very letter of the statute, and the

bond given in conformity to it. Code, Sec. 788;
Jackson v. Millspaugh, 100 Ala. 285, 14 South. 44.

Nor is it conceived that the fact that the purpose
sought to be effectuated by the injunction may
be accomplished and is accomplished before the

dissolution, and before the efforts of the respond-
ents to be relieved from its restraint are success-

ful,—as where the respondents are enjoined not to

do an act which they cannot do after a certain
time, and the writ, issued in accordance with the

prayer of the bill, restrains them from the doing
of that act within the time in which only it is

possible for them to do it at all, so that the mandate
of the writ has expired by its own terms before
dissolution,—can have any material bearing to-

w^ard the exoneration of the bond. In the case
at bar the respondents, as public officers, were
enjoined from doing a certain official act for a
specified time. The expiration of that time was
coincident with the expiration of their terms of
office, as appears by the bill. Subsequently, the
writ having in fact performed the functions of a
perpetual injunction, and this without a hearing,
the complainant dismissed his bill, and thereby
dissolved the injunction. And it is contended that
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the injunction having fully performed its office,

according to the prayer of the bill and its own
terms, it no longer existed for any purpose, and
could not be, and was not, and can never be,

dissolved. The position is without merit. In this

country the prevailing doctrine is that, notwith-

standing the time within which the writ is oper-

ative has lapsed, the injunction continues to

legally exist until it is dissolved by the court. The
injunction in this case did not simply pass out of

existence upon the expiration of the time of its

operation, but it was dissolved by the subsequent

dismissal of his bill by the complainant. We have
then in this case every constituent of liability on
the bond sued on,—the suing out of the writ,

evidefice of damages sustained by plaintiffs by the

suing out of it, and its dissolution; and therefore

the court properly gave the affirmative charge
for the plaintiffs, and also charge 2 requested by
them. Affirmed."

That our contention is correct we believe is clearly

shown by the following language of the Supreme

Court of Oregon in Olds v. Carey, 13 Ore. 365, 10

Pac. 786:

"The fact that the injunction was wrongful, or

without sufficient cause should have been alleged.

The dissolution of it by the court was evidence

of its being wrongful, and should have been intro-

duced as evidence, and not alleged as the sub-

stantive fact. A moment's reflection will convince

an attorney that this view is correct."

In other words, the court recognizes that under the

language of the injunction statute and bonds in the

State of Oregon (widely differing from the language
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used in most of the other states) the vital fact which

gives the right of action upon the injunction bond is

that the injunction was wrongful or without suffi-

cient cause. The fact that the injunction was dis-

solved by the court is merely proper to be pleaded and

admissible as evidence tending to show that the in-

junction was wrongful. But the dissolution of the

injunction is not the substantive fact which confers

the right of action upon the bond, as contended by

defendants. We submit that this decision carefully

considered, is conclusive.

In Lyon v. Fidelity & Guaranty Co., (Mont.) 140

Pac. 86, Ann. Cas. 1915 D, 1036, the court said:

"It is contended that this action is not main-
tainable upon the face of the record, because it

w^as not necessary to allege and prove an adjudi-
cation in Perrinne v. Lyon that the appointment
of the receiver was procured wrongfully, malici-

ously or without sufficient cause; and this, it is

said, not only does not appear from the complaint,

but is specifically negatived by the respondent's
admission that he did move to vacate the appoint-

ment, that his motion was denied and that he
failed to take an appeal. The argument is that
the receivership must be formally vacated in the
primary suit either upon motion in the court of
original jurisdiction or upon appeal; that the

order of the district court denying the motion to

vacate was an adjudication in favor of the ap-
pointment, since no appeal was taken; and that
the present attempt of the respondent to charge
the appointment to have been made wrongfully.
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maliciously or without sufficient cause, is a col-

lateral attack.

'The bond which forms the basis of this action

was given pursuant to the provisions of section

6701 of the Revised Codes; it is conditioned, as

that statute provides, for the payment of all dam-
ages sustained *in case the applicant shall have

procured such appointment wrongfully, malicious-

ly or without sufficient cause.' We see nothing in

this language to indicate that a specific finding

in the primary suit against the propriety of the

receivership is an esseoitial prerequisite to an
action upon the bond, and we look in vain for any
intimation that such finding must be in the nature

of an order upon motion to vacate. What the

statute requires and what the bond expresses as

a condition of liability is a fact, viz, that the

appointment was procured wrongfully, maliciously

or withmit sufficient cause,

"Counsel cite Joslin v. Williams, 76 Neb. 594,

107 N. W. 837, 112 N. W. 343, as clearly showing
'that in order to maintain an action on such a

bond, it must first be judicially determined in the

manner provided by law in the original action,

that the receiver was wrongfully appointed.' The
Joslin case, and also the case cited therein as the

leading authority—Haverly v. Elliott, 39 Neb. 57

N. W. 1010—were decided under a statute of

Nebraska which exacts of the applicant for a

receiver a bond to pay all damages suffered by

the adverse party %n case it shall be finally de-

cided that the order ought not to have been

granted.' If this statute requires an express find-

ing to the effect stated, it is open to the comment
above made upon the statute of Alabama. As a

matter of fact, the Nebraska court merely recites

that it was finally decided that the order ought
not to have been granted, without stating how
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such decision was made nor in what manner it is

provided by law that such decision should \)e made,
and the question of the form such decision must
take was not involved."

In Arkadelphia Milling Co. v. St. Louis S. W. R.

Co., 249 U. S. 134, 144, 63 L. Ed. 517, 524, 39 Sup.

Ct. 237, it appeared that two railway companies had

brought suit against the St. Louis Southwestern

Railway Company and certain shippers to enjoin the

enforcement of certain freight rates. In an action

brought to recover upon the bond filed at the time of

obtaining the temporary injunction, the United States

Supreme Court said:

''It is argued that the condition of the bonds

—

that if it should eventually be decided that the

order inhibiting the enforcement of the Commis-
sion rates should not have been made, the com-
plainant should refund, etc.—never was broken,
because it was not at any time adjudged that the

allowance of the temporary injunction was im-
proper. But this is to construe the bonds ac-

cording to the letter, and not according to the

substance. The state statute and the orders of

the Railroad Commission entitled shippers to the

benefit of the rates thereby established; and they
were thus entitled at all times except as it became
necessary to stay the operation of the rates by
equitable process in order to permit of a judicial

investigation into the question of their adequacy.
The burden of proof to show them inadequate
was upon the railway companies; and when they
failed to sustain this burden, they at the same
time showed that the injunctions ought not to

have been allowed."
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In Williams v. Ballinger, (Iowa) 101 N. W. 139,

it appeared that after the issuance of the injunction

the defendant therein filed a motion to dissolve it,

which motion the plaintiffs in the injunction suit con-

fessed, and the injunction was dissolved. In holding

that this gave a right of recovery upon the injunction

bond, the Supreme Court of Iowa said

:

"Ordinarily, there must, of course, be a state-

ment that the injunction was wron.gfully issued.

But if the facts pleaded show that fact, this is all

that is necessary. The confession of the motion
to dissolve the temporary writ of injunction, its

dissolution upon motion of plaintiffs in the main
suit, and the voluntary dismissal of the main suit

surely make out a prima facie case, at least, of

the wrongful issuance of the injunction."

In Nielsen v. City of Albert Lea, (Minn.) 91 N. W.

1113, the syllabus by the court reads as follows:

"Where the injunction was dissolved by a dis-

missal of the action on the part of the plaintiffs,

followed by a judgment of dismissal, there was, in

effect, a final adjudication that the injunction

writ had been wrongfully issued."

The court said:

^^The dismissal of the action by the city, fol-

lowed by a formal judgment of dismissal, was
equivalent to an adjudication upon the merits of

the matters at issue. The plaintiffs, therefore,

stand in the same position they would if that

action had been brought to tried and decided in

their favor upon the merits. Steamship Co. v.
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Toel, 85 N. Y. 646; Appolinaris Co. v. Venable,

supra."

In Abel v. Flesher, 296 111. 604, 130 N. E. 353, the

court said

:

''It is assigned for error that the court refused
to allow damages upon the suggestion of the

appellant, consisting of his solicitors' fees upon
the hearing on the motion to dissolve the tem-
porary injunction. This error is well assigned.

Where a temporary injunction is dissolved the
defendant is entitled to suggest his damages and
have them assessed, whether the case has been
disposed of upon the merits or not."

In Jesse French Piano and Organ Co. v. Porter,

134 Ala. 302, 32 So. 678, 92 A. S. R. 31, the court

said:

"The bond is the contract of the party executing
it, the statute prescribes its terms and conditions,

and the right of action arises immediately upon
the breach of its condition. The promise is to pay
all damages and costs, if the injunction is dis-

solved. The failure to pay all damages and costs

sustained by the suing out of the writ, after the
same has been dissolved, is a breach of the bond,
and there is nothing in the statute nor in the bond
which postpones the right of action until after
a final hearing on the merits. There are cases to

be found which hold that there can be no assess-

ment of damages for suing out the writ until a
final hearing of the cause in which the writ is

issued. We apprehend that these cases, however,
are based upon a statute different than ours, or
upon a bond differing in condition from the one
here sued upon. . . .
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"This author, (High on Injunctions), states that
it has been held, however, that no right of action

at law can be maintained on the bond until the

final determination of the cause in which the

injunction issued, citing Gray v. Veirs, 33 Md.
159, and Penny v. Holberg, 53 Miss. 567, but the

general rule is otherivise as above stated.'^

In Shackleford v. Bennett, 237 111. 523, 86 N. E.

1073, the court said:

"Upon the dissolution of an injunction there is

an immediate cause of action upon the bond ac-

cruing to the party against whom the injunction

was directed, for the costs and damages sustained
in and about the dissolution of such injunction,

and the fact that the court has failed to assess

damages or finally dispose of the case is no de-

fense to such action. Keith v. Henkleman, 173
111. 137, 50 N. E. 692. This rule gives the party
damnified the benefit of the condition in the bond.
Appellants' agreement in the bond is that they
will pay all costs and damages that may be sus-

tained upon the dissolution of the injunction.

When it was shoivn that the injunction had been

dissolved and costs and damages sustaified, appel-

lees were immediately entitled to action for the

breach of the bond.''

In Gray v. Southern, etc., R. Co., 50 So. 352, the

court said:

"There appears to be a conflict of authorities

on this question ; but our court is committed to the

proposition that a final determination of the suit

is not necessary, since, under the condition of the

bond, the maker becomes liable for damages and
costs if the injunction is dissolved, and there is
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nothing in the bond nor in the statute which post-

pones the right of action until a final hearing."

See also to the same effect

:

Sizer v. Anthony^ 22 Ark. 465;

Boden v. Dill, 58 Ind. 273

;

Tallahassee Raihvay Co. v. Heyivood, 4 Fla.

411.

However, as previously stated, the question as to

whether there can be a right of action upon the in-

junction bond while the injunction suit is still pending

is not involved in this case, for the reason that the

injunction had been voluntarily dismissed by the

plaintiff therein and was not pending at the time of

the commencement of the present action.

In Foster v. Royal Indemnity Co., 271 Pa<!. 609.

the Supreme Court of Montana said:

'This defendant became surety on the bond
required by the order of the court on granting the

injunction, and pursuant to the provisions of

Section 9246, Revised Codes of 1921, by signing
the bond it contracted with reference to the

statute (Methodist Church v. Barker, 18 N. Y.

465; Wilde v. Joel, 15 How. Prac. (N. Y.) 327),
and its contractual liability is determinable by
the terms of the bond and the provisions of the

statute. Havden v. Keith, 32 Minn. 277, 20 N. W.
195)."

"It is well settled law that when an injunction

is ivrongfidly issued and subsequently dissolved,
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the party enjoined will be entitled to such dam-

ages within the limit of the penalty of the bond

as he may have sustained by reason of the issuing

of the injunction."

Moore v. Maryland Casualty Co., (Cal) 280

Pac. 1008, 1010.

The liability of the sureties therefore being gov-

erned by the language of the bond and the statute, the

authorities relied upon by appellees which involve

entirely different language of the bond and statutes

have no application, and the condition of this bond

having been broken, the sureties are liable.

Paragraph 7 of the amended complaint alleges, and

it is uncontroverted, that the plaintiffs Hall in the

injunction suit voluntarily dismissed that action with

prejudice by order of the Circuit Court of Wheeler

County. It is well settled by the authorities that this

gives a right of action upon the bond, no matter what

the language of the same may be.

In Beatty v. Casselman, 211 N. W. 617, the Su-

preme Court of Nebraska said

:

"The rule is well established, and it is conceded

by both parties to this action, the dismissal by

plaintiff of an action, in which he has procured

the issuance of a temporary injunction, gives rise

to a cause of action upon the injunction bond.

Gyger v. Courtney, 59 Neb. 555, 81 N. W. 437;
10 Ency. PL & Pr. 1124; 32 C. J. 450, Sec. 774."
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''The voluntary dismissal of an injunction suit

by the plaintiff, after obtaining an interlocutoiy
injunction and giving a bond is regarded as such
a judicial determination of the controversy and as

such a breach of the condition as to warrant a
right of action upon the bond."

High on Injunctions, 4th Ed. Vol. 2, Page 1596,

Sec. 1649 A, citing numerous cases.

''A federal court of equity which requires a
complainant to give a bond as a condition of
granting an ex parte restraining order has juris-

diction to enforce the bond for the benefit of the

defendant in ancillary proceedings, and such jur-

isdiction is not defeated by a voluntary dismissal
of the suit by complainant."

Becker v. Stmider, 17 Fed. (2nd) 772

"In dismissing a suit and injunction, the ap-
pellant confessed that he had at that time no legal

or equitable right to the relief sought and the

dismissal was a breach of the bond."

Swan V. Timmons, 81 Ind. 243, 245.

"The discontinuance of the action by the plain-

tiff was not only a confession that the temporary
injunction ought not to have been granted, but
was a final decision that he was not entitled to an
injunction. When a petition or an action is dis-

missed, in strictness, the injunction falls ipso

facto."

Mitchell V. Sullivan, 30 Kan. 231, 1 Pac. 518.

"It is the general rule that where a party who
has obtained a temporary injunction voluntarily

dismisses and discontinues a suit before there has
been a hearing on the merits, such act is, in legal
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effect, a determination that the party suing out
the injunction was not entitled to it. A bond
conditioned to answer in damages, in case it is

finally decided that the injunction was wrongfully
sued out, is broken by the abandonment of the
suit."

Note, 6 Ann. Cas. 401, citing numerous cases.

A fortiori this, of course, is even more true where

the condition of the injunction bond does not require a

final decision, but is merely conditioned upon the

wrongfulness of the injunction.

See also to the same effect

:

Hein v. Mooney, (Cal.) 137 Pac. 616, and
cases there cited;

Nansemond Timber Co. v. Rountree, (N. C.)
29 S. E. 61;

Pacific Mail Steamship Co. v. Toel, 85 N. Y.
686;

National Surety Company v. Citizens L. H. &.
P. Co., (Ala.) 78 So. 834, 838;

Asevado v. Orr, 100 Cal. 293, 34 Pac. 77;

Frahin v. Walton, 130 Cal. 293, 34 Pac. 618;

Cummings v. Miigge, 94 111. 186;

Brown v. Galena Min. etc. Co., 32 Kan. 528,
4 Pac. 1013;

Hennaman v. Richardso7i, 3 La. 101;
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Thurston v. Kaskell, 81 Me. 308, 17 Atl. 73;

Neilseu v. Albert Lea, 87 Minn. 285, 91 N.
W. 1113;

Sharp V. Harding, 65 Mo. App. 28;

Alliance Trust Co. v. Stewart, 115 Mo. 236,
21 S. W. 793;

Price Baking Poivder Co. v. Calumet Baking
Powder Co., 82 Mo. App. 19

;

Guyger vs. Courtney, 59 Neb. 555, 81 N. W.
437;

Neiv York etc., R. Co. v. Dennis, 40 N. J. L.

340;

Perlman v. Bernstein, 83 N. Y. App. Div.

203, 82 N. Y. S. 148

;

Waterbury v. Bouker, 10 Hun. (N. Y.) 262;

New York City Suburban Water Co. v. This-

.tle, 78 Hun. (N. Y.) 176; 28 N. Y. S. 938;

Mutual Safety Ins. Co. v. Roberts, 4 Sands.

Ca. (N. Y.) 592;

Taaks v. Schmidt (Supm. Ct. Spec. T.) 19

How Pr. (N. Y.) 413;

Parker v. Commercial Tel. Co. (Supm. Ct.)

3 N. Y. St. Rep. 174

;

McGoivman v. Barnum (Supm. Ct. Spec. T.)

42 Misc. (N. Y.) 585, 87 N. Y. S. 605; Af-

firmed 96 N. Y. App. Div. 626, 89 N. Y. S.

1110.
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INJUNCTION WAS WRONGFUL AND
WITHOUT SUFFICIENT CAUSE

The injunction in question was wrongful and

without sufficient cause. Since that fact was ad-

mitted by plaintiffs in the injunction suit by their

voluntary dismissal thereof, and since that fact is

alleged in the amended complaint and admitted by

the motion to dismiss or demurrer, a discussion of

that question seems unnecessary. However, we take

the liberty of adding a few citations bearing upon

that phase of the matter.

Here it is undisputed that the Halls, conceiving

that they had been defrauded, first commenced an

action at law in Yakima County, Washington, to

recover damages, and then, one month later, while

the Yakima County action was still pending and

without dismissing that action, commenced the suit

in equity in Wheeler County, Oregon, for the rescission

of the same exchange transaction by reason of the

same identical alleged fraud, and in that action pro-

cured ex parte the issuance of the injunction restrain-

ing appellant from selling and disposing of his

property.

'The defendants may demur to the complaint

within the time required by law to appear and
answer, when it appears upon the face thereof,

either,—
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*'3. That there is another action pending be-

tween the same parties for the same cause."

Oregon Code Annotated, 1930, Vol. 1, Sec.

1-605.

"When any of the matters enumerated in Sec.

1-605 do not appear upon the face of the com-
plaint, the objection may be taken by ansv/er."

Ibid, Sec. 1-608.

These sections of the Oregon statutes are made

applicable to suits in equity by Section 6-107 of the

Oregon statute.

The defense of another action pending applies to

suits in equity and constitutes a statutory prohibi-

tion against the commencement of a second action.

Clark V. Larsen, 15 Ore. 345, 15 Pac. 326 ; Hutchinga

vs. Royal Bakery, m Ore. 301, 131 Pac. 514, 132 Pac.

960, 134 Pac. 1033.

*7^ is settled laiv in this jurisdiction, and toe

think the rule prevails evert/where, that a party
who has been induced by fraud to enter into a
contract for the purchase of property, upon dis-

covery of the fraud, may either affirm the con-
tract and sue for damages, or may disaffirm the

contract and recover the money or property parted
ivith. These remedies are not concurrent, but are
ivholly inconsistent, and the adoption of one ex-

cludes the other. Scott v. Walton, 32 Or. 460, 52
Pac. 180 ; Whitney v. Bissell, 75 Or. 28, 146 Pac.

141, L. R. A. 1915D, 257; Spence v. Hull, 75 Or.

267, 146 Pac. 95; Eivers v. Peard, 100 Or. 197,
197 Pac. 264 ; Gary Coast Agency, Inc. v. Lawrey,
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101 Or. 623, 201 Pac. 214; Dean v. Cole, 103 Or.

570, 204 Pac. 952."

Robinson v. Cable, 109 Or. 579, 217 Pac. 624.

"One who has been induced to enter into a con-

tract by the fraud of the other party has a choice

of two remedies. He may stand on the contract,

sue for damage in an action of deceit, or he may
rescind the contract and recover what he has
parted with. He cannot do both. A choice of one

remedy is an abando)iment of the other.
^'

Kramer v. Lewis, (Minn.) 163 N. W. 732.

"She had a right to a remedy at law for dam-
ages and also to rescind and recover back the

price paid for the land. T>lie two remedies are,

hov/ever, necessarily inconsistent. The pursuit of
one precludes pursuit of the other.

"Plaintiff commenced her action for damages
with full knowledge that at least 104 acres of the

tract purchased could not be irrigated. This con-

stitutes the only ground upon which a right of

rescission existed. The commencement of an action

at law ivith full knowledge of the alleged fraud
was a conclusive election to affirm the contract

and claim damages, ard estopped the plaintiff

from changing the form of her action to a suit in

equity for rescission based upon the same facts."

Ellis V. Annis & Rohling, (Iowa) 173 N. W.
282, 287, and see numerous cases to the

same effect therein cited.

"Upon the facts stated the sale was voidable

(Moran v. Horsky, 178 U. S. 205, 212, 44 L. ed.

1038, 1040, 20 Sup. Ct. Rep. 856), and the plain-

tiff in error was entitled either to disaffirm the

same and recover the lands, or affirm it and re-
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cover damages for the fraud. It could not do both.
Both remedies were appropriate to the facts, but
they were inconsistent, since the first was founded
upon a disaffirmance and the second upon an af-
firmance of a voidable transaction. Robb v. Vos
155 U. S. 13, 43, 39 L. ed. 52, 63, 15 Sup. Ct. Rep!
4; Connihan v. Thompson, 111 Mass. 270, 272; 2
Black, Rescission & Cancellation, Sec. 562, and
cases cited. . . . Any decisive action by a party
with knowledge of his rights and of the facts,
determines his election in the case of inconsistent
remedies, and one of the most unequivocal of such
determinative acts is the bringing of a suit based
upon one or the other of these inconsistent conclu-
sions. Robb V. Vos, supra."

United States v. Oregon Lumber Comvany,
260 U. S. 290, 67 L. Ed. 261.

''In Connihan v. Thompson, 111 Mass. 270, at p.
272, the court said : The defense of waiver by elec-
tion arises where the remedies are inconsistent ; as
where one action is founded on an affirmance and
the other upon the disaffirmance of a voidable con-
tract or sale of property. In such cases, anv deci-
sive act of affirmance or disaffirmance if done with
knowledge of the facts, determines the legal rights
of the parties once for all. The institution of a suit
is such a decisive act; and if its maintenance neces-
sarily involves an election to affirm or disaffirm a
voidable contract or sale, or to rescind one, it is gen-
erally held to be a conclusive waiver of inconsistent
rights, and thus to defeat any action subsequently
brought thereon.'

"The rule established by these cases is that a}iy
decisive act hy a party, with knowledge of his rights
and of the facts, determines his election in the case
of inconsistent remedies, and that one of the most
unequivocal methods of showing ratification of an
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agent's act is the bringing of an action based upon

such an act.^*

Robb V. Vos. 155 U. S. 13, 43, 39 L. ed 52, 63,

15 Sup. Ct. Rep. 4, and cases therein cited.

"The clear weight of judicial opinion is to the ef-

fect that the commencement of a suit or action is an

election. Frisch v. Wells, 200 Mass. 429, 86 N. E.

775, 23 L. R. A. (N. S.) lU;Conrow v. Little, 115

N. Y. 387, 22 N. E. 346, 5 L. R. A. 69^; Rowell v.

Smith, 123 Wis. 510, 102 N. W. 1, 3 Ann Cas. 773;

Grizzard v, Fite, 137 Tenn. 103, 191 S. W. 969, L.

R. A. 1917D, 652; 15 Cyc. 259; 7 Ency. PI. & Pr.

368."

Oregon Mill & Grain Co, v. Hyde, 87 Ore. 163,

169 Pac. 791, 795.

"According to the weight of authority the mere
com.mencement of any proceeding to enforce one

remedial right in a court having jurisdiction to en-

tertain such a proceeding is such a decisive act as

constitutes a conclusive election barring prosecu-

tion of inconsistent remedial rights. 20 C. J. 29."

Behneman v. Schoemer, 141 Wash. 560, 252

Pac. 133.

"A remedy based on the theory of affirmance of

a contract or other transaction is inconsistent with

a remedy arising out of the same facts and based on

the theory of its disaffirmance or rescission, so that

the election of either is the abandonment of the

other."

20 C. J. 14.
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See also to the same effect

:

Albert Lea Foundrif Co. v. Iowa Savings Bank
(C. C. A. 8) 21 Fed. (2d) 515, and authori-
ties cited

;

Marshall v. Middleton, 100 Or. 248, 191 Pac.

886, 196 Pac. 830, 19 A. L. R. 1321;

Pickle V. Aiidersony 62 Wash. 552, 114 Pac.

177;

Rose V. Rundall, 86 Wash. 422, 150 Pac. 614;

Houser & Haynes Co. v. McKay, 53 Wash. 337,
101 Pac. 894

;

Des Allemands Lumber Co. v. Morgan City
Timber Co. (La.) 41 So. 332;

Babcock Cornish Co. v. Urquhart, 53 Wash.
168, 101 Pac. 713;

Eilefs Mtcsic House v. Douglass, 90 Wash.
683, 156 Pac. 937, L. R. A. 1916E, 613;

Howard v. J. P. Paulsen Co. (Utah) 128 Pac.

248;

Stewart v. Hayden, (C. C. A.) 72 Fed. 402;
169U.S. 1,42 L.Ed. 639;

Union Trust Company of Spokane v. Wisemam,
10 Fed. (2d) 558;

Holmes v. Henry Jenning & Son, 7 Fed. (2d)

231;

United States v. Bellingham Bay Improvement
Co. (C. C. A. 9) 6 Fed. (2d) 102, affirming
299 Fed. 869.
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*^The election to rescind, or not to rescind, once
made, is final and conclusive."

Pence v. Langdon, 99 U. S. 578, 581.

CONCLUSION

These being the well settled rules of law, and the

amended complaint here alleging that the injunction

suit was voluntarily dismissed by the plaintiffs therein

by order of the Circuit Court of Wheeler County, and

that the injunction was wrongful and without suffi-

cient cause, and the language of the bond being as it is

in this case, and expressly providing for the payment

of damages in such event, it necessarily follows that

the amended complaint states a cause of action for re-

covery upon this bond. The stipulation must be disre-

garded for the reasons hereinabove stated. And the

mere fact that counsel for defendants in the injunction

suit, who was endeavoring to obtain a dismissal there-

of and a dissolution of the injunction, 0. K.ed an order

voluntarily made and presented by the plaintiffs there-

in, giving exactly the relief which was being sought by

the defendants therein, we submit, certainly cannot

change or alter the rule, or preclude appellant from re-

covering the serious damages which he sustained by

reason of the wrongful issuance of this injunction.

We believe that both reason and principle and

practically all of the authorities which involve a simi-
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lar situation to that in the case at bar, necessitate a

holding that the amended complaint states a cause of

action.

We therefore respectfully submit that the motion

to dismiss should be denied and the judgment appealed

from should be reversed.

Respectfully submitted,

HARRY A. LaBERGE, R. W. WILBUR,
JOSEPH C. CHENEY, H. B. BECKETT,
ELWOOD HUTCHESON. F. C. HOWELL,

E. K. OPPENHEIMER.

LaBERGE, CHENEY & HUTCHESON,
WILBUR, BECKETT, HOWELL &

OPPENHEIMER,
Attorneys for Appellant
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